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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Eden Harrison Adatsi, Conplainant v. G tizens & Southern National
Bank of Georgia (C&S) and Bill Vanlandingham Respondents; 8 U S C
enphasi s added 1324b Proceedi ng, Case No. 89200482.

FI NAL DECI S| ON AND ORDER
(July 23, 1990)
SYLLABUS

1. VWhere conplainant fails to establish a prinma facie case that
respondent has engaged in an wunfair imigration-related enploynent
practice, the admnistrative law judge will dism ss the conplaint wthout
requiring respondent to show a legitinmate, nondiscrininatory reason for
conpl ai nant' s di schar ge.

2. An INS receipt date is not conclusive in determning the filing
date of a Declaration of Intending Gtizen (Form 1-772), and therefore
does not preclude standing to naintain a charge of citizenship, status
di scrimnation even though such date is subsequent to the filing of the
charge with the GsSC

3. Section 102 of the Inmigration Reform and Control Act of 1986
(IRCA) limts coverage solely to failure to hire, recruit or refer for
a fee, or unlawful discharge; unlike title VIl of the Cvil Rights Act
of 1964, | RCA provides no renedy for discrimnation based on retaliation
against a citizen or an intending citizen.

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: EDEN HARRI SON ADATSI, Conpl ai nant.
BRENT L. WLSON Esq. and
A. MELI SSA ANDREWS, for Respondents.

Statutory and Regul atory Background:

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair imrmgration-related enploynent practices at section 102, by
anending the Imrigration and Nationality Act of 1952 (INA enphasis added
274B), codified at 8 U S.C enphasis addedenphasis added 1101 et seq.
Section 274B, codified at U S.C enphasis added 1324b, provides that
TJI]t is an unfair inmigration-related enploynent practice to
di scrimnate agai nst any individual other than an unauthorized alien with
respect to hiring, re-
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cruitnent, referral for a fee, or discharge from enpl oynent because of
that individual's national origin or citizenship status. . . .''
(Emphasis added). Section 274B protection from citizenship status
di scrimnation extends to an individual who is a United States citizen
or qualifies as an intending citizen as defined by 8 U S. C enphasis
added 1324b(a) (3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions program enacted at | NA enphasis added 274A, 8 U S.C.
enphasi s added 1324a, nmight lead to enploynent discrimnation against
those who are ~“foreign looking'' for "~ “foreign sounding'' and those who,
even though not citizens of the United States, are lawfully in the United
States. See Joint Explanatory Statenent of the Conmittee of Conference,
Conference Report, IRCA, HR Rep. No. 1000, 99th Cong., 2d Sess., at 87
(1986). Title 8 U S.C. enphasis added 1324B contenpl ates that individuals
who believe that they have been discrimnated against on the basis of
national origin or <citizenship may bring charges before a newy
established Ofice of Special Counsel for Immgration Related Unfair
Empl oynment Practices (Special Counsel or 0SC. OsC, in turn, is
authorized to file conplaints before admnistrative |aw judges who are
specially designated by the Attorney General as having had special
training "~ “respecting enploynment discrinnation.'' 8 U S C enphasis
added 1324b(e)(2).

IRCA also explicitly authorizes private actions. Wenever the
Speci al Counsel does not file a conplaint before an adnministrative |aw
judge with respect to a charge of national origin or citizenship status
discrimnation within 120 days after receiving a charge, the person
maki ng the charge may file a conplaint directly before such a judge. 8
U S.C. enphasis added 1324b(d)(2)

Procedural Summary:

On May 5, 1989 M. Eden Harrison Adatsi (Adatsi or Conplainant), a
permanent resident alien of the United States and citizen of CGhana, filed
a charge with the Ofice of the Special Counsel (0OSC) against Citizens
and Southern National Bank (C&S or Respondent) and Bill Vanl andi ngham
alleging an unfair immgration-related enploynent practice in violation
of 8 U . S.C. enphasis added 1324b(a)(1)(B). By letter dated Septenber 1,
1989 OSC advi sed Adatsi that it had found no reasonabl e cause to believe
he had been termni nated because of this citizenship status. OSC inforned
Adatsi that it would not file a conplaint before an administrative |aw
judge but that he could file his own action not l|ater than Decenber 4,
1989.

On Septenber 25, 1989 Adatsi filed a Conplaint with the Ofice of

the Chief Administrative Hearing officer (OCAHO alleging that C&S has
di scrimnated against himon the basis of his citizenship
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status in violation of 9 U S.C. enphasis added 1324b.*On COctober 4, 1989
OCAHO issued its Notice of Hearing advising the parties of ny assignment
to the case. On Novenber 6, 1989 Respondent tinely filed its Answer to
the Complaint, in part denying and in part conceding the allegations of
t he Conpl aint.

On Decenber 14, 1989 | granted Respondent's Mtion to Strike
Al l egations of Title VII of the Cvil Rights Act of 1964. | held that |
have no jurisdiction in this case to hear a claim of national origin
di scrim nation because respondent enploys nore than 14 individuals. 8
U S.C. enphasis added 1324b(a)(2)(B).

Preparation for an evidentiary hearing included three telephonic
prehearing conferences, extensive discovery and other prehearing
activity. Thereafter, on June 11, 1990, Respondent filed a Mdtion to
Dismiss the Conplaint, or in the alternative for a continuance, for
Conplainant's failure to conply with discovery orders of April 11, and
June 1, 1990. | held an energency tel ephonic prehearing conference on
June 12 in light of that Mtion and overruled it, confirmng the
previously schedul ed hearing date.

The evidentiary hearing was held in Atlanta, Georgia on June 19-20,
1990. At the outset, | denied Respondent's Mtion in Linne to preclude
certain testinony. Conplainant presented seven witnesses, in addition to
his own testinmony. At the end of Conplainant's case, Respondent noved for
a directed verdict. | granted the notion on the record, characterizing
it as a notion for an involuntary dism ssal,?and announced that a witten
Deci sion and Order would foll ow receipt of the transcript. Tr. 272-76.

Di scussi on:

The issue in this case is whether, on April 18, 1989, C&S unlawfully
di scharged Adatsi fromhis position as Senior Adjustor in Atlanta because
of his citizenship status, in violation of the prohibition against unfair
immgration related enploynent practices. 8 U S C  enphasis added
1324b(a) (1) (B). Although | disagree with Respondent that

1Although narmed in the conplaint, Vanl andi ngham was neither served nor
substantially referred to during the proceeding; accordingly, references in this
Deci sion and Order are to C&S as the sol e respondent.

>The Rules and Practice and Procedure of this Office provide that " "[T]he
[ Federal] Rules of Gvil Procedure [(FRCP)] . . . shall be used as a general guideline
in any situation not provided for or controlled by these rules, or by any statute,
executive order, or regulation.'' 28 C.F.R enphasis added 68.1, 54 Fed. Reg. 48, 593
et seq., Nov. 24, 1989, to be codified at 28 CFR part 68. FRCP 41(b) provides in part:
““lInvoluntary Dismissal . . . After plaintiff, in an action tried by the court w thout
a jury, has conpleted the presentation of evidence, the defendant, without waiving the
right to offer evidence in the event the notion is not granted, may nove for a
di smissal on the ground that upon the facts and the law the plaintiff has shown no
right to relief. v
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Conpl ai nant |lacks standing to bring this action, | hold that Conpl ai nant
has not proved by a preponderance of the evidence that he was
di scrimnated agai nst because of his citizenship status. Accordingly, for
t he reasons di scussed bel ow, and confirning the decision announced on the
record, this Decision and Order grants Respondent's notion for dismn ssal
of the conplaint.

Respondent argues that Conplainant |acks standing to bring this
action because he was late in filing his Declaration of Intending Citizen
(INS Form [-772) with the Inmmigration and Naturalization Service (INS).
The 1-772 has an INS recei pt date of May 11, 1989, six days after Adatsi
filed his charge with OSC. Also, the date April 15, 1989 is entered on
the 1-772 below Conplainant's signature. Conplainant testified that he
delivered it to INS on April 28, 1989.

CSC regul ations state that the |-772 nust be conpleted before filing
a charge of discrinmnation. 28 C F.R enphasis added 44.101(c)(2)(ii).
An agreenent between OSC and INS clarifies that the 1-772 may be filed
with either OSC or INS, and allows OSC to maintain the filed |-772s. 53
Fed. Reg. 40,498 (Cctober 17, 1988). Neither the statute nor the
regul ati on, however, nention that a receipt date stanp is controlling to
determine the filing date of the |-772.

Although the preanble to the rulenmaking which promulgated the
current text of 28 C F.R enphasis added 44.101(c)(2)(ii) nentions both
conpletion and filing of 1-772, the regulation refers only to conpletion
prior to filing a charge. As the result, it is unclear that there is any
requi renent that the formbe filed at a particular point intine relative
to the filing of a charge. In any event, | have no reason to doubt
Conpl ai nant's testinony that he conpleted the 1-772 on April 15, 1989,
and filed it with INS on April 28, 1990, a date prior to filing his
charge with OSC. Moreover, that OSC neither challenged Conplainant's
charge with respect to his standing nor disposed of the case on that
ground suggests it did not find that the 1-772 had been untinely
conpleted or that its filing had been unduly del ayed. Accordingly, | find
that Conplainant tinely conpleted the requisite Declaration of Intending
Ctizen and, therefore, has standing to bring this action as an intending
citizen of the United States.

In proving a case of citizenship status discrimnination under | RCA,
the burden is on the party seeking relief to establish by a preponderance
of the wevidence that the respondent has engaged in an unfair
immgration-related enploynent practice. See 8 U S . C. enphasis added
1324b(g) (2) (A); Jones v. DeWtt Nursing Honme, OCAHO Case No. 88200202
(June 29, 1990); Akinwande v. Erol's, OCAHO Case No. 89200263 (March 23,
1990); U.S. v. Marcel Watch, OCAHO Case No.
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89200085 (March 22, 1990); Empl. Prac. Quide (CCH ©5263; U.S. v. Msa
Airlines, OCAHO Case No. 88200001 (July 24, 1989); Enpl. Prac. Cuide
(CCH) £5243.3The adnministrative |aw judge nust disniss the conplaint if
the conplainant does not neet that burden. 8 U S.C enphasis added
1324b(g)(3); 28 C.F.R enphasis added 68.50(c)(1)(iv). Here, | find that
Conpl ai nant has failed to neet his burden. The evi dence does not provide
a basis for a judgnent that Conplainant's discharge turned on his
citizenship status.

Conpl ainant's case heavily turns on his belief that he should not
have been di scharged for nisconduct. To the extent that his clai mdepends
on a finding that Respondent's stated reason for discharge is a pretext
for an unlawful discrinmnation, Conplainant nust first establish a prim
facie <case. See MDonnell-Douglas Corp., supra note 3, at 804
(articulating the issue of pretext as the third prong of the three-part
analysis in Title VII cases).

In addition to his own testinony, Conplainant presented eight
witnesses at the hearing, seven of whom were enployees of Respondent.
Neither the testinony of Adatsi's w tnesses nor his docunentary evidence
nmake a prinma facie showi ng that he was di scharged from C&S because of his
citizenship status. To the contrary, the evidence nakes clear that he was
di scharged for nisconduct, a legitinmate, nondiscrinm natory reason
Several C&S custoners conpl ai ned about Adatsi's treatnent of themon the
t el ephone and Adatsi di sobeyed his supervisor's orders not to call those
custoners who had |odged conplaints against him Not one of the C&S
personnel knew or was concerned that Adatsi was not a U S. citizen

Moreover, an April 4, 1989 warning letter from managenent to Adats
pl aced himon notice that his productivity level was insufficient. Exh.
1. As acknow edged by Hel en Kal |l ao, Enpl oyee Rel ati ons Representative for
the Georgis Banking Goup, C&S, the fact that Adatsi was the subject of
nuner ous custoner conplaints during his probationary period was a factor
in his discharge. The nornmalcy of such personnel action legitimnmzes the
di scharge absent any credible basis for an inference that the discharge
was notivated by citizenship considerations. Even Adatsi could only
specul ate that citizenship was inplicated.

I find that citizenship is in no way inplicated in Conplainant's
di scharge. As such, Conplainant has failed to make a prinma facie

8 These cases have either adopted or addressed the three-part burden of proof
anal ysi s devel oped in MDonnell Douglas Corp. v. Geen, 411 U S. 792, 802-04 (1973),
for Title VIl cases. See also Texas Department of Community Affairs v. Burdine, 450
U S. 248, 252 (1981) (adopting the MDonnell Douglas analysis).

1376



1 OCAHO 203

showi ng of discrimnation based on citizenship status. It follows that
there is no need to shift the burden to Respondent to show a legitinate,
non-di scrimnatory reason for discharging Conplainant, although the
evi dence i ndeed shows such a reason

In addition to his charge of citizenship status discrimnation,
Conmpl ainant clains that he was discharged in retaliation for informng
Respondent that he was going to file a conplaint with the federa
authorities. Tr. 163; Exh. 2. I RCA, however, linits charges under Section
102 solely to those involving hiring, recruitnment or referral for a fee,
or discharge. 8 U S.C. enphasis added 1324b(a)(1). Unlike Title VII of
the Civil Rights Act of 1964, |IRCA provides no renedy for clainms of
retaliatory activity. Conpare 8 U S.C. enphasis added 1324b(a)(1l) wth
42 U. S.C. enphasis added 2000e-3(a), as anended March 24, 1972, P.L. 92-
261, 86 Stat. 109. | lack jurisdiction to review any such clai ns nade by
Conpl ai nant.

Conpl ainant has failed to nake a prima facie showing that he was
di scrimnated against or that he was treated less favorably than any
simlarly situated Anerican citizen enpl oyee because of his citizenship
status. The record clearly reveals that the decision to discharge
Conpl ai nant was nmade for legitinmate, nondiscrinmnatory reasons and not
as a pretext for citizenship status discrinmnation. | find that C&S did
not discrininate against Adatsi based on his citizenship status and
therefore did not violate the prohibition against unlawful citizenship
discrimnation in 8 U S.C. enphasis added 1324b. Accordingly, | dismss
t he Conpl aint.

This Final Decision and Order confirns the decision nade on the
record of hearing on June 20, 1990, granting Respondent's notion for
directed verdict. In view of this disposition of the case it is
unnecessary to reach the other defenses rai sed by Respondent.

Utinmte Findings of Fact and Concl usi ons of Law.
| have considered the pl eadi ngs, testinony, evidence, nenoranda and

argunents submitted by the parties. Al notions and requests not
previously disposed of are denied. Accordingly, and in addition to the
findings and conclusions already stated, I make the follow ng

determ nations, findings of fact and concl usions of |aw

1. That Conpl ai nant, Eden Harrison Adatsi, qualifies as an intending
citizen of the United States.

2. The Conplainant was discharged from his enploynent by C&S in
Atlanta on April 18, 1989.

3. That an intending citizen of the United States is entitled, by
virtue of the prohibition of 8 U S.C. enphasis added 1324b agai nst unfair
i mmgration-rel ated enpl oynent practices, to protection fromcitizenship
stat us-based discrimnation in discharge from enpl oynent.
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4. That an INS receipt date stanp on the Declaration of Intending
Ctizen (INS Forml-772) is not conclusive in determining the filing date
of the Declaration of Intending Citizen; neither |RCA nor regulations
speci fy what that date nust be in relation to the filing of the I-772.

5. That Conplainant has failed to establish a prinma facie case that
he was unlawfully discrinnated against in violation in Section 102 of
| RCA.

6. That Conplainant has failed to prove by a preponderance of the
evi dence that Respondent discrimninated agai nst him based on citizenship
st at us.

7. That, based on Conplainant's failure to neet his burden of proof,
I grant Respondent's Mbtion for Directed Verdict, characterized on the
record as a notion for involuntary dismi ssal

8. That | have no jurisdiction under IRCA to review clains that an
enpl oyer has retaliated agai nst an enployee for acting in opposition to
actions prohibited by | RCA

9. That the Conplaint as to Bill Vanlandi ngham not having been
served, is dismissed. In view of Conplainant's |ack of proof, failure to
serve Vanl andi nghamis not prejudicial to Conplai nant.

10. That, pursuant to 8 U S.C enphasis added 1324b(g)(1), this
Deci sion and Order is the final adnministrative order in this case and
““shall be final unless appealed'' to a United States court of appeals
in accordance with 8 U.S.C. enphasis added 1324b(i).

SO ORDERED.
Dated this 23rd day of July, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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